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Additional Information for Mr. Thomas Linnen, Minijter at Liſmahagow*& his Spouſe. 


Againſt Anna Ker Lad Kerſland and her Husband. 


to them of a Share of the Executory of the Deceaſt Barbara Montgomery Lady Kerſa 2 
firmed by the ſaid Aaua Ker and her Husband, and — with — . The 
Subject of which Executory conſiſted in the ſaid Barbara's Share of the bygone Rents of the 
Eſtate of Kerſland, from the Year 1669, to the Year 1680, intrometted with by the Lord 
Strathalland as Donator to the Forfaulture of Ker/land, whereot a third fell to the ſaid Barbara 
jure relifie, and a third Share of the Rents of the ſame Eſtate, from the 1680 to the 1688 
whereto ſhe had Right by Terce. The Lord Cullen Ordinary having reported theſe two 8 
fences, imo, That the Reli& having died before the Reſtitution, & the Act of Parliament reſtoring 
againſt the Forfaulture, providing Repetition of bygones only to the forteiting Perſon & his Repre- 
ſentatives, no Right nor Action was competent to the Reli& or her Repreſentatives in that Subject. 
2d0, That the Purſuers having diſcharged their Claim as Executors to Kerfland, Mrs. Linner's 
Father and Major Daniel her Brother, was thereby alſo excluded from this Claim. The Lords 
repelled the ſecond Defence, but as to the firſt, The Detenders 2 that in the 
ſpecial Act Reſcieſſory of the Forfeiture of Keſland, there were ſome Clauſes which would 
Aid their Defence, that Point was remirted to be further heard beſore the Ordinary. | 
This Trouble might have been ſaved, had it not been omitted to Repreſent, that the ſpecial 
Act reſciending the Forfaulture of Kerſſand was among the Printed Acts, being the 31. 16 
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and now the Ordinary is again to lay that Point before the Lords. 

The Words of the Act are, That the Parliament declares all Sentences pronounced by the 

Juſtice Court in Abſence for Perdwellion or any other Crime, before the Year 1669, were from 
the beginning Null and Void, and hereby reſtores all Perſons or their Repreſentatives ſo for- 
ſeited by the Juſtices in madum Juſticiæ, and particularly the Repreſentatives of Ker of Kerſtand, 
Cc. which ſhall be as valid and efte&ual to all Intents and Purpoſes, as if they had a ſpecial Act 
of Parliament reducing theſe Forfeitures, and allows the forſaid Perſons to apply for Repetition 
of bygones, to the Commiſſion named by the Act reſcinding Fines and Forfeitures for Repetition 
of bygones, proceed ing Martinmaſs 1 688 conform to that Act. 

The Defenders plead from this Statute, that the Law only provided a Reſtitution to the Re- 

reſentatives, and a Repetition to them which was directly priviligium Perſonæ, and this they 
Ban fo far, that it was only intended for that Perſon who was Repreſentative of the Fa- 
mily, ſo that even Younger Children, who in ſome Senſe were Repreſentatives, were not inten- 
ded any Benefite, and much leſs the Widow who was no Repreſentative. 

The Purſuers on the other hand alledged, that the Forfeiture being reſcinded ex Jaſlicia, the 
Right ot every Perſon in conſequence revived, as it no ſuch Forfeiture had been, for which there 
was no need of a ſpecial Proviſion in the Statute that being juris communis, and neceſſarly con- 
ſequential to the annulling the Forfeiture, which being declared Null and Void from the begin- 
ning, behoved to be conſidered as if it never had exiſted, and ſo that Kerſſaud had died Infeft at 
the Kings Peace, and that my Lord Srathallaud had without any Title intrometted with the 
Rents of his Eſtate during his Life, and with that part of the Rents that fell to the Wife by her 
Terce after his Death, if which had been the Caſe there cou'd be no Queſtion, but that his 
Reli& wou'd have drawn a Share of the bygone Rents due before his Death, and wou'd have 
had a direct Action againſt Strathalland forthe Rents falling under her Terce. 

It is vain for the Defenders to inſiſt upon the Word Repreſentative, no other cou'd have been 
reſtored, but the forfeiting Perſons or their Repreſentatives, that is thoſe who might be their 
Heirs, for the Wife was not forfeited, wks ky not be reſtored, but ſhe being damnified by 
that Forfeiture, when the forfeiring Perſon was reſtored, ſhe had allo the conſequential Bene 
fit from the Rule of common Reaſon ſublata cauſa tollitur effeftus, and the Equity that the Reſti- 

tution againſt the Forfeiture ſhould be extended as largly to afford her Relief, as the Farfeiture 
had been to prejudge her. | : 

And were it otherwiſe, the Parliament had not given an equal Reſtitution againſt the Forfei- 
ture, but wou d moſt unjuſtly transferr'd what belonged to others, to the Repreſentative of the 
forfeiting Perſon, which was only to change the Donator, but to continue the effect of the For- 
feiture upon thoſe who had without any Fault ſuffered by it, which certainly never cou d be 
the deſign of the Law, eſpecially with reſpe& to Wives of whom the Law had taken ſuch Con- 
ſideration, as to reſcind all Tranſactions they had made, and to afford them recovery of Bygones, 
notwithſtanding of ſuch Tranſa&ions, much leſs can it be ſuppoſed the Law deſigned to barr 
them from recovery of Bygones, where no Tranſaction was to exclude them, and that the only 
Obſtacle to the exerciſe of their Right, the Forfeiture of. the Husband was removed. 

If it had been otherwiſe, how were Widows to live after they were reſtored during the want 
of their Liferents, for they behooved for to contract Debts, whence ſhou d theſe have been 
diſcharged. CN Vier : 

As to the Wifes dying before the Reſtitution, it makes no manner of Difference, every one 
Survives in his Repreſentatives, whither natural or legal ; and therefore that not only Children 
but Creditors of the Wife making up proper Titles, are eadem Perſona with her. , 

In Reſpet whereof, &c. : a JA. BOSUELL. 
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. the Proceſs by Mrs. Lime and her Husband againſt Xerſland and his Lady, for Payment 


